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CONCURRI NG OPI NI ON

| concur in the majority opinion. | wite separately
to address a requirenent of Tenn. R Cv. P. 15.03 not fully
devel oped in the majority opinion.

The original conplaint in this case naned only one
defendant--JDH, Inc. That defendant was granted summary
judgment. The propriety of that grant is not before us since the
appel l ant did not appeal the dism ssal of its action against that
defendant. Therefore, it is nowfinal. W have reviewed the
attenpted service on JDH, Inc., for a limted purpose--to
determine if it inpacts whether Enployer's Security Conpany, Inc.
(ESCO, the defendant sought to be nade a party to this action by
t he amended conplaint, was tinmely sued. This inquiry, in turn,
causes us to focus on Tenn. R Civ. P. 15.03, the so-called
"rel ation back of anmendnents"” part of the Rules of Cvil
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ESCO was al so granted sunmary judgnent. That judgnent
was based on the trial court's determ nation that the action
agai nst ESCO was barred by the various one-year statutes of
limtations applicable to the appellant's nultiple clains. The
propriety of that grant is properly before us on this appeal.

Si nce ESCO was not nanmed as a defendant in the original
conplaint, it is clear that service of that pleading, wthout
nore, is not sufficient to nake it a party to this proceedi ng.
This is true even if the process on the original conplaint was
served on an enpl oyee or agent of ESCO The appel |l ant recogni zed
this fact--that is why she filed the anended conpl ai nt nam ng
ESCO It is also clear that the anmended conpl aint was eventual ly
served on ESCO. The question is whether the rel ation back
doctrine can be applied to save a cause of action--the anended
conplaint--that was clearly filed beyond the applicable statutes
of limtations.

The appel |l ant argues that there are disputed nateri al
facts as to whether one or both of these defendants® was properly
served with process in this case on July 8, 1993, the day after
the original conplaint was filed. The majority finds that the
facts material to this determ nation are not in dispute. |
agree. | also concur in the mgjority's holding that those facts
show that neither JDH, Inc., nor ESCO was properly served on
July 8, 19932

Assum ng, however, purely for the purpose of argunent,

t hat one coul d reasonably conclude that JDH, Inc., was properly

Yt is not clear to me which of the defendants that the appel I ant cl ai ns
was served on July 8, 1993.

2 woul d agai n point out that ESCO could not have been made a party by
the service of process on July 8, 1993, because it was not then a named
def endant .



served on July 8, 1993, such a finding would be of no benefit to
t he appellant in her suit against ESCO This is true regardl ess
of whether the purported service on JDH, Inc., was effected by
handi ng the process to an agent of JDH, Inc., or an agent of
ESCO It is not enough that ESCO knew about the filing of the
suit "within the period provided by |aw for commencing the action
against [it]." Tenn. R Cv. P. 15.03. The rule requires nore.
In addition to tinely notice of the filing of suit, it nust also
appear that ESCO "knew or should have known that, but for a

m snomer or other simlar mstake concerning the identity of the
proper party, the action would have been brought against [it]."
Tenn. R Cv. P. 15.03. Wiile an agent of ESCO may or may not
have had tinmely notice of the filing of the original action,
there is absolutely nothing in the record to indicate that ESCO
knew or shoul d have known, within the rel evant one year period,
that the original conplaint was really directed at ESCO and not
JDH, Inc. The appellant had never been enpl oyed by ESCO  Her
cause of action was expressly related to her enploynent with JDH,
Inc., a corporation that operated under the nane of Enployer's
Security Company, Inc., at the time the appellant worked for it.
JDH, Inc., was the defendant--and the only defendant--sued by the
appellant in the original conplaint. Therefore, even assum ng
that JDH, Inc., was properly served, and | do not believe it was,
ESCO cannot be nmade a party pursuant to the relation back
doctrine for the sinple reason that all of the requirenments of

that doctrine were not satisfied.

Charles D. Susano, Jr., J.



